
West Bengal Real Estate Regulatory ALrthority
Calcutta Greens Commercial Complcx (1't I;loor)

1,050/z,Survey Park, Kolkata- 700 075'

No. WBRERA/COM(trt 1l'slQAL)_oo0_128

Balaji Vishnu Nikam and Dadaso Vishnu Nikam....'.. (iomplainants

Vs

Ideal Real Estates Privatc l,imitccl'

Nakul Himatsingka, Director of Ideal Real Estates Private Limitcd.

Anuj T\rlsyan, Director of Ideal Real Estates Private Limitcc.l.
Yes Bank Limitccl

Authorized Officer, Yes L3ank Limitcri '

,. Respondent No.1

.. Respondent No.2

.. Respondent No.3
,... Respondent No. 4
... Respondent No. 5

Order and signature of the AuthoriL-t'

Advocate Pratyush Patwari (Mob. No g8:ll28l]:208 & email I

patwariandassociates@gmail.com) is present in thc ph.r sicirl lrcaring today

behalf of the Complainant frlling Vakalatnama atrcl sigrrt'<l llri '\ttcndance Sheet.

Advocate Srijeeta Gupta (Mob. No. 82.40159 i(l I & email

srijeetagupta8@gmail.com) is present in the physical hcrtring toclay on behalf

the Respondent no. 1 fiIing Vakalatnama and signed tl-tc Attcrrclance Sheet.

Advocate Mr. Sourjya Roy (Mob. No. 98364E(;94,/ & email

srjroy8@gmail.com) is present in the physical hcarit'rg 1r>tlitr' otr behalf of

Respondent No.2, filling Vakalatnama and signed thc /\1tt'rrrlrttrct' Shcet.

Heard all the parties in detail.

As per the Complaint Petition,-

a) Respondent No. 1 is the promoter <:l' rc:sirlc'rttizrl complex

Id

'Ideal Grand' located at premiscs no. '1 o(r (i 'l' iioad,

7ll lO2 (hereinafter referred to as tlr<' 'siri<l irr.t'rrriscs')

Howrah
The

residential complex comprises of four to\\('r's rlatnch' 'grandiose'

'Resplenda', 'Majestica' and 'lmpcrit't" I'.r't'tt till date

construction work at the said complcx hets llt>t r t'1 lleen

as per sanctioned building plan bcaring llllC No' lOTlll-l
dated lO.Ol.2Ol2. However for rcasons. rrol l<nown to

Complainants, the Commissioner, I lo\r'l'r]h N{ Lr rricipal Corpora

by issuing letter dated 17 .l1 .2,017 has illcgally gran

Completion Certificate in respccl to rt'srtit:rrtial

constructed at the said premises no 156 (l'1" lload, Howrah

7lt lO2. The issuance of said lt:tte:r' <liL1 t'tt l'l.1 l'2017 by

Commissioner, Howrah Municipal (-lol-llolittrurl \\as c

before the Hon'lcle Calcutta High

S1. Number
and date of

order

rt.06.2024
01

Note of
action

taken on
order

1.

Court in Wl'A No. 672 1 of



Singh V The state of west Bengal & Ors
(Sri. Navjot Kumar

dated 1 3 1 2 .2 o23 have
the Honb1e Court by passlng order

Howrah Municipal Corporation to decide
pleased to direct the all the

raised in the wr1t petition after hearing
issues AS

1 2 weeks from the date
and a formal order withinpass

order dated 1 3 1 2 202J passed
comm unication of the solemn

WPA No. 67 2 1 of 2023 The
the Hon 'b1e Court 1n

knowledge of
pal Corporation, to the best of the

Munici
decided the issue AS directed

comPlainants have not yet
ble Court.

dated 13 1 2 2023 passed by the Hon
solemn order of the writ peti

plainan tS crave leave to refer to the copy
Com

and the order dated 13 1 2 202
being wPA N o 672 1 of 2023

'ble Court al the time of hearing of the
passe d by the Hon'

1 1 c0 1 7 issued by
proceeding. A copy of the letter dated 1

CorPoration is al Annexure 'A'

Commissioner Howrah MuniciPal

of the ComPlaint Petition'

Responden t No 3 are the Directors of
b) Responden t No ) and

ResPondent No
1 The Respondent No 2 and

ResPondent No
actions

directlY responsible for overall wor'king,
afe

N 1
and affairs of the Respondent o.

of ConveYance dated 18. 12 .2
c) By virtue of registered Deed

ResPondent N 1 therein referred to AS

ted between o.
execu

the Complainants, therein
Seller of the One Part and

of the Other Part, the said com
referred to AS the Buyers titie and

tiy acquired absolute ownership right,
had JOln' No. 58, 5th Floor

siden tial flat being Flat
1n re

named 'Ideal Grand located at
'Majestica' of the

(hereinafter referred to
456 G T Road, Howrah I 1 1 1 02

no.
registered Deed of ConveYance

the 'said flat) The said
registered at the office of the ADSR,

18. 12.2o2o was
IS annexed a

of the said registered Deed ConveYance
copy

plaint Petition.
Annexure

.B of the Com

Responden N 1 to ResPondent No. 3 had specificallY
d) t o. the

tegoricallY ted to the Complainants 1n
CA represen

is free from all
Deed of ConveYance that the said flat

mortgages, charges IienS, attachments
demands, encu.mbrances

Income
lispendens, debutters, trusts, prohibitions

financial institu tion charges, reversionar5/
attachments, prohibi tions and 1ia
residuary
whatsoever

rights and statutory

made by Respondent No. 1

e) Be,lieving the represen tations
good marketable ownershiP right title

resPect to ts absolute
purchased the said

1n said flat, the Complainants had
interest

uable consideration to Re
by making payment of heftY val

No. 1

are residing at the
0 The ComPlainants

said flat along with

2

project

of

uses,



family members which includes childrcn aricl agcd parents

g) The complainants were shocked and surpriscd to note from

contents of public notlce dated 03.O4.2O24 (hclcinafter

to as the,said noticeJ issued by thc llcsltorrtlr:nt no. 5, allegedly

exercise of its power under section l3(.'i) ()1'thc St-'cr]ritizalion

Reconstruction of Financial Assets anrl Flnlirrt:i:rt-tt:tlt of

Interest Act, 2OO2 (hereinafter after rct'crrccl to as the

ActJ read with Rule 8 of the SARI')\FISI llrrlcs in respect to

subject matter project. The Complainants fron'r thc contents of

said notice for the first time came to l<tro$ thart ttrspondent No

had mortgaged the said premises t-titntt'rl 'ltlt'i'r I (irand'

all the unsold units constructed/mru' bc <'onstr-t,t<'tcd on the

premises and associated car parkirrg. 'l'hc saicl flat is

mentioned in the list of flats mentjonccl in tirc sai<1 notice. copy

the said public notice issued by the flcspottclr-'nt No' 5 is

at Annexure - 'C'of the Complaint [)ctitior-r.

h) upon further enquiry in the matter rnaclc 1}' thc complainan

after issuance of the said public noticc. lhc corl]plairlants came

know that a deed of mortgage datcd I l. l:2.20 1 S ri as executed

Respondent No. 1, therein referrcrl to ils tlrc 'Mortgagor'

Respondent No. 4, therein referred to iIS 'tlrc \{clrlgagee' where

Respondent No. t had mortgaged thc sarcl prc-nriscs alongwith

flats, parking space, common arca irl t hc blocks

'Grandiose, Resplenda, Majestica anrl lmpcl.ia' corlstructed at

said premises for loan facility of Rs.(r(r0,00.()0^ 0t)0/-(Rupees

Hundred Sixty Crores only) to (i) llt:sponrlcrrl No' 1 (ii)

Unique Realtors Private Limited, (iii) Iclcal Artt-t-t m Nirman LLP

therein aI (i) to (iii) referred to as 'llorro\\'c1's thcrein' The

deed of mortgage dated 14.12.201 8 $'as rcgisterccl at the office

the ADSR, Howrah on 17.12.2018 and is rccot-tlcci in Book No' 1

Volume No. 0502-2018, Pages from 32'/1f i to 3?'l'173, Being

o5o21OO58 for the year 20 18. The Conrplair-ran1s c:r'aved leave

refer to the contents of the said mortgi-rgc clccrl cltrtcd 14.12.2018

if required, at the time of hearing of thc instant application.

i) The Complainants stated the Resporrrlt:trt No l

and intentionally, with dishorrcst itrtcrrt
trnd

made

representation in the aforesaid Deccl of C<trrlcr ancc that the

flat is free from all claims, demands. c't-tctt tlllri'lrl<'t's,

charges, liens, attachments, lispenclcrrs. t.l scs. (l('l)Lltters,

prohibitions, Income Tax, attachlll(-.nts. tlilirn<:ial institu
charges, reversionary rights, rcsi<iLt;rrv t'iglrts arnd statu

prohibitions and liabilities.

j) The Complainants stated that Respontlctrt No l; $'hile gran

loan to Respondent No. t had deubcri-rtclY ailcl \'illfully failed

adhere and comply with Rule 6 of l\4astcr cir-r:ular dated July 1

2015 issued by the Reserve Bank of lrr<lia.
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k)

1) The Complainants stated that the Respondent No' 4 had

never taken ",', "t"i"*t 
t""t"t c31nl1ance of aforesaid Rule

Master Circular attIJ July r' 2ol5' by Respondent No' 1'

6

therefore stated that there exists a deep
m) The ComPlainants

in matter related
between the Responden tS interse

consPiracY
premise S and thereafter selling

the mortgage of the said

mortgaged flats to innocent buyers iike Complainants'

N 4 and 5 in deep rooted consPiracY
Responden t o.

ResPondent No 1 to 3 is abusing the statutory powers

and the Rules framed there under
under the SARFAESI Act

the said SARFAESI ACT which is
taking action under interest of

the ownershiP right, title and
affecting

said flat.
comPlainants in respect to the

the given facts alongwith other flat
n) The ComPlainants, 1n ,tatlon date

the said premlses had made detailed represen
of

4 and 5 with request to
30.o4.2o24 to the Respondent No

steps, 1n the matter which would
itself from taking any

of the comPlainants
the ownershiP right, title and possession

Unfortunateiy the Complainants had not
the said flat.

and 5 answer to the
from the ResPondent No 4 1n

any reply
rePresentation'

o) in the given facts Complainants alongwith other flat owners

(J6.()5.202+ f'aj also resented letter of complaint' against

respondents, to the police authorities'

bonafide purchaser of the said flat
p) The Complainan tS are the

consideration The Respondents are activelY taking
valuable from the said flat.
to physicallY dispossess the ComPlainants

also taking steps to create third party
Respondents are

instant in the said flat'

q) The Complainants are in constant fear and anxiety of

dispossessed by the Respondents from the said flat'

ted that in light of the solemn judgment
r) The ComPlainants sta Court

dated 1 4 .02 .2022 passed by the Hon b1e Supreme
order 86 1 1 a7 1 2o22 (u
India 1n Special Leave to AppeaI (c) No

Rajasthan Regula tory AuthoritY
Bank of India VS.

hasOrs. RERA AuthoritY the
Real Estate

1

to entertain the
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Complaint, presented by home buvcr. itl as rtrttt hasRe
No. 4 and 5 are taking recourse to actton stillttlir 1t't.l under

13(a) of the SARFAESI ACT.

The complainants pray before the Authority for the following relief(s):'

a) An appropriate order and/or directiorr rcstrairrirlg tlrtl Re

their men, agents and officers from disll<lssessirrq llrc com

from the said flat.

An appropriate order and/or direction rcslrairrirrg thcb)
their men, agents and officers from con'rnritting, il1l\ act which

in any manner adversely affect the owncrship right' titlc and in

Complainants in peacefully posscssirrg an<1 cujoying the

flat.

c) An appropriate order and/or direction rcslrairrirrq the Re

their men, agents and officers from lranslc:rrirrP, rllrcl/or

andlor selling the said flat in favour of an\ tt.rir-rl partv and/or

create any third party interest in any manncr u lltil s<lcvcr.

d) Compensation to the tune of Rs' 1O,OO,OOO/ (lltrpt'r:s tt:n lakhs

or such amount as this Authority after clurc irc1.j trrliclrtion of the

deems fit and proper.

e) An appropriate order/or direction for imposing, pcrrrilLv arnd

penal proceeding against the Respondents'

Such further and /or other order and/or ilircctiorrs as this Authori

deems fit and proper for ends of justicc.

complainants pray before the Authority for the following interim

relief(s):-

(a) An ad interim order restraining thc llcspon<lcnts :rrld their men

agents and officers from dispossessing thc Cotrplilinar.rts from the said

flat

(b) An ad interim order restraining thc Iicsl;ortrlt:trts arrci their men

agents and officers from causing any disttrrltatrc't' :trttliot' obstruction

and/or nuisance in any manner whatsoevcr in pcacrcfL ti cnlovment of the

said flat and faciiities attached thereto by thc Com plair rr rrlls,

(c) An ad interim order restraining the llcsltonclt:tits ll'orn transferring

and/or alienating and/or selling the said l'lat to iirtr tliit'tl party during

the pendency of the instant proceeding'

The Complainants stated at the time of hearir.rg that tlrc registration of

the Deed of Conveyance in respect of the subject mattcl' fl:rt has already been

done in favour of the complainants and the complainarrls rrt't: it't the peaceful

possession of the subject matter flat of the strllject rrrrttt<-'r project' They

direction for stay

0

requested for necessary

5

of all thc prtrc'cctlitrgs taken by the

of the



TheAdvocateoftheRespondentno.4and5statedthattheBankdeals
with public money and the property is a mortgaged property. The subject matter

flathasbeenmortgagedwiththeYesgankt,imitedbytheldeatRealEstates
private Limited. The Respondent has taken action as per law in accordance with

section 13(a) of the SARFaESI Act' The said section provides that'-

.section 13(4).- In case the borrower fails to discharge his liability in full

within the period specified in sub-section (2)' the secured creditor may take

recourse to one o. -o." of the following measures to recover his secured debt'

Respondent no .4 and 5.

namely:-

taken:"

'RERA Act').

Section 31 Provides that'-

(a) take possession of the secured assets of the borrower including

the right to tra;sfer by way of lease' assignment or sale for

reahizingthe secured asset;"'

He also stated that section 17 of the SARFAESI Act provides that' -

.section 17.- Application against measures to recover secured debts'- (1)

Any person (includiniiorrower)' aggrieved by any of the measures referred to in

sub_section (a) of ".I",io, 
13 taken by the """rr"a 

creditor or his authorized

officerunderthisChapter'maymakeanapplicationalongwithsuchfee,as
may be prescribed, to the Debts R."ou"ry iriur.r"t having jurisdiction in the

matter within fortlr-five days from the date on which such measure had been

The Respondent stated that any person including the present

ComplainantscantakerecourseofsectionrzortheSARFAEsIAct,iftheyare
aggrievedwithany""t'o"takenbythebankagainstthesaidpersoninexercise
of the provision "ottt^i""a 

in section 13(a) of the SARFAESI Act'

HealsostatedthatthesubmissionofthePromoterldealRealEstates
PrivateLimitedrequiredtobetakeninthismatterforproperadjudication.

Beforeadmittingthismatter,firstithastobeconsideredwhetherthis
complaint petition .^ri u. admitted for hearing under section 31 of the Real

Estate(ReguiationandDevelopment)act,zoto(hereinafterreferredtoasthe

..section3l.FilingofcomplaintswiththeAuthorityortheadjudicating
officer.-(l) Any aggrieved person may file a complaint with the Authority or

the adjudicating officer, as the case may bt' fo' anyviolation or contravention of

the provisions of this Act or the Rules and Reguiations made there under'

against any promoter, allottee or real estate agent' as the case may be'

Explanation:-Forthepurposeofthissub-section"person"shallinclude
the association of allottees o, .ry voluntary consumer association registered

under aly 1aw for the time being in force'

(2) The form' manner and fees for filing complaint under sub-

section (1) shail be such as may be prescribed'"'
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Therefore the question is whether Yes Bank Lur.ritccl ciin lrc considered as

Promoter or not. In this respect a Judgment of lliglr Cott r-t ol''Judicature for

Rajasthan Bench at Jaipur may be taken into considcrziliotr.

As per the said Judgment of High Court of Judictrtttt'c lor Rajasthan

Bench at Jaipur in the matter of D.B. civil writ })ctiliorr No. l3(:88/2O2L and

other connected matters, the Hon"ble High Court has l>cctr ll1c:rscd to observe

that, -

"28. The last question surviving for our considcratiotr is. clocs RERA have

the authority to issue any directions against a bartk or l'irrarrc:ial institution

which claims security interest over the properties r,r'hicl-r zrrc stt lljcct matter of

agreement between the allottee and the developers. J'l-rc tcrrn "allottce" has been

defined under Section 2(d) of the RERA Act as to nlcarr itr rt'latiorr to real estate

project the person to whom a plot, apartment or lluilrlirrq hits lrt'cn allotted, sold

or otherwise transferred by the promoter ancl uottlti ltrt lrttlc a pcrson who

subsequently acquires the said allotment throtrglr srtlc. tt.irttsli't' or otherwise

but does not include a person to whom such plot, apill-tlrlolll or lrr-rilding, as the

case may be, is given on rent. The term "promoter" is clclincrl ir-r Scction 2(zk\ as

under:-

" 2(zk\ "promoter' means,-

(i) a person who constructs
independent building or a building cor]sistirrg ol' apartments, or

converts an existing bUilding or a parl tllt:rcof irlto iil)artments, for

the purpose of seltng all or some of the al)artrllcltts to other persons

and includes his assignees; or
(ii) a person who develops land into a pro.jcct, rvltt-'1 ltcr or not the

person also constructs Structures on .tllY ol tho plots, for the

purpose of selling to other persons all ot' srttrt' o1- tlrtr plots in the

said project, whether with or without stf Ll( t ttt't:s tlli't't'on; or

(iii) any development authority or any ottrr:r' pr.rblit lrotlr in respect of

allottees of--
(a) buildings or apartments, as the casc ln.l\: bt:. c:onstructed by

such authority or body on lands ou'nccl ltr lht'nl or placed at

their disposal by the Government: or
(b) plots owned by such authorit-t' Or llorlr' ,rr- placcd at their

disposal by the Government, for. thc ptrr l)osc of selling all or

some of the aPartments or Plots: ot'

(")

an apex State level co-operative housing lirll'rt'rtlt' society and a
primary co-operative housing society'uvhich oo tl si 1'rl c ts apartments

or buildings for its Members or in rcspcc:t ol tlrC i'rllottces of such

apartments or buildings; or
any other person who acts himscll' ?.ls it llttilrltlr. coloniser,

Contractor, develOper, estate develOpcr or ir.1 .11 I\ othcr name or

claims to be acting as the holder of a llclrYc't'o1 i'rll.ornc--y from the

owner of the land on which the building ()l'ill)ilr llllt rll is constructed

or plot is developed for sale; or
such other person who constructs anv l)l.rilciirrg ot' apartment for

or causcs to lrt'r'orlstructed an

(i")

("i)
sale to the general Public

l



Explanation'-For the purposes of this clause' where the person who

constructs or corrverts a building into apartments or develops a plot for sale and

thepersonwtroseits.p*t*",,."t"orplotsaredifferentperson,bothofthem
shallbedeemedtobethepromotersandshallbejointlyliableassuchforthe
functions and responsibilities specified' under this Act or the rules and

regulations made there under;

agent' has been defined 1n Section 2(zm) AS to
29 The term ureal estate

of 1n a
who negotiates or acts on behalf one person

mean any person
building 1n a real estate project

transaction of transfer of his plot, apartment or
who receives remuneration or charge for

by of sale with another person and
aggrievedway

b-section of Section 3 1 any
the servlce SO rendered Under SU

officer for
file plain t before RERA or before the adjudicating

person may a com the rules and
traventlon of the provisions of the Act or

any violation or con the CASC may
promoter allottee or real estate aSen t, AS

regulations against any
thus would be restricted to being filed

be The complaint by an aggrieved person
this context the

aliottee or real estate agent. t is 1n
against any promoter

interPretation ASSllInCS significance. we

definition of term upromoter" and its
of this

definition of the term "promoter" Perusal
have reproduced the entire

therefore prima
that the same 1S worded AS to mean" and

provision would show
various clau SCS of Section

to be seen AS restrictive in nature However
facie 1S

legislature to define this term 1n an
2 ("k\ would indicate the desire of the

Clause (i) of Section ) (zkl "promoter" means a person
expanslve manner As per

building or a
to be constructed an independent

who constructs or cau SCS
building part

apartments converts an existing or a
building consisting of or

of seiling a1t or some of the apartmen tS

thereof 1nto apartments, for the purpose
1nhis By this clau SC means

to other persons and includes assrgnees.
extended by

language the definition of a term "promoter" 1S

and ho constructs or CA.use S

including within its fold not only a person w

construction of independent building but also his assignees

been defined anvlvhere in the Act. we
30 The term assignee" has not

the term AS it 1S ordinarilY understood in the
would therefore have to interPret

The Advance Law
lance the context of the provisions of RERA Act.

legal par 1n
"assignee'  S to grant, to

Lexicon by P Ramanatha Aiyar expands the term
transfer or make over to another the right

convey to make an assignment; to
by

,bject in estate It further provides that an assignment
one has 1n any o AS an

liabilities under a
be assignment either of rights or of

act of partie S may an
benefit the burden

sometimes expre ssed an ASsignment of or
contract or AS t is contract may 1n

The rights and iiabilities of e1ther party to a
of the contract

of law for exampie when a
certain circumstances be assigned

party dies or becomes bankruPt'"'
by operation

Therefore,fromtheaboveobservationsoft]reHon'bleHighCourtand
from the definition of 'Promoter' as provided in section 2(zkl of the RERA Act'

theAuthorityisoftheconsideredopinionthatYesBankLimitedisa
Promoter in the present matter for the following reasons:-

provided 1n section 2 (zk\ of the RERA Act
The definition of Promoter AS

Bank
and includes his assigneeS also and YES

provides that Promoter means
assigneeLimited can be considered AS an AS 1n this case the Promoter Ideal

8

(1)

couching

includes"



Real Estates Private Limited has assigned its right titlc nncl intcrcst to the Yes

Bank Limited by mortgaging the subject mattt:r tlirt uilli 1lrc said Balk.
Therefore, it is crystat clear that Yes Bank Limitccl is atr assrgrtt'c of the Ideal

Real Estate Private Limited and therefore it is also a i)rorrrotcr as per the

definition of Promoter in the RERA Act in the presenl ctsc.

It is to be mentioned here that the Hon'b1t: SLt prcrnc Cor-trt of India in
Civil Appellate Jurisdiction in Civil Appeal No(s). 67'1ii 6'l'19 of 2021 (Arising

out of SLP (Civil) No(s). 3711-3715 of 2O2l) in tl-rc tnnttt't'oi N{/s. Newtech

Promoters And Developers Pvt. Ltd.............Appellarrt(s) \':j 51rL1t'o1'UP & Ors.

etc..........Respondent(s) dated ll.ll.2021 has becn 1>lcirst',i t0 lrt'ltl that,-

"tooking to the scheme of Act 2016 ancl Scctiott .1 irr particular of

which a detailed discussion has been made, arll 'orqoitrt', 1>rojects' that
commence prior to the Act and in respect to r,r.,hich complcli<;tr certificate has

not been issued are covered under the Act. lt manil'csts llr;rt ll-rc legislative

intent is to make the Act applicable not only to tl.rt' 1-rnrjccts rr ltit'h were yet to
commence after the Act became operational but also to lrlirtg itn<lt-'r its fold the

ongoing projects and to protect from its inceptior-r tl-it' irttcr st' i'ielrts of the stake

holders, including allottees/home buyers, prorlotr'rs irtrcl rt';tl estate agents

while imposing certain duties and responsibilities on t:aclt o1' them and to
regulate, administer and supervise the unregulatcd rr:z.rl csi1a1(' scctor within the

fold of the real estate authority.".

From the above observations of Hon'ble Srrl,rlcnrc Cotttt ol India, the

subject matter project and this Complaint mattcr corrtc uillrirr tl'rc purview of
the provisions of the ReaI Estate (Regulation ancl l)t'r'r'loirnrt'rrt) Act, 2016
(hereinafter referred to as the'RERA Act), as pcr llrr'lrtoiisiorr ol'section 3 of
the RERA Act, because the Completion Certificatc ol'tlrc plojt t l irits been issued

on 17.11.2017 which is after the coming into lbr<:c ol'tlrt' pt.ovisions of the

RERA Act with effect from 01.05.2017.

Therefore, after hearing all the partit:s alcl irlli'r'taking into
consideration the documents placed on record, lhr' ,\Lttiroriir is pleased to

admit this matter for further hearing and order as pcr tl"rc ltroi'isirtr-rs contained
in Section 31 of the Real Estate (Regulation and l)cvcloprncrrt) .\c1 .20 16 read

with RuIe 36 of the West Bengal Real Estate (RcgLr latiott rrn<l l)cvelopment)

Rules, 2021.

Now to take a decision regarding the intcrirn orclt't-s rrttrl thc stay orders
prayed by the Complainant the Authority has to consirlcr sotttt iroints which are

as follows:-

The first thing to be considered by the Alrthorjn'llrart :r<'tion has been

taken by the Yes Bank Limited as per thc provisiot'rs ol SAIII"AESI Act

specifically section 13(a) of the said Act. Whether lll'llir\ ,\ct rirll plevail over the
provisions of SARFAESI Act is to be considered.

In this regard section 89 of the RERA r\<'t is sLt lcli to lrc taken into
consideration which provides that,-

"section 89. Act to have overriding cll'cc:t. Tlrc pr-ovisions of this
Act shall have effect, notwithstanding anything irtcot'tsislct'tt therewith

9



being in force
tained 1n any other 1aw for the time

con
provides

section 89 of the RERA Act clearly and unequivocallY
Therefore other law for the time being 1n

RERA Act sha1l override and prevail over any
prevail thethat

concluded that RERA Act shall over

force and from which it can be between the
SARFAESI Act whenever there IS a contradiction

provisions of the

provisions of the said two Acts.

the Supreme Court of india 1n Petition
this regard the Judgment of of Un10n.n

186 1 18 I 1
r)o22 1n the matter

for Special Leave to Appeal c) Nos.
& Ors. also shouid

Rajasthan Real Estate Regulatory Au'thoritY
Bank of lndia S

1n the said matter has been
into consideration. The Apex Court

be taken
pleased to direct that'-

"36.Ourconclusionscanthusbesummarizedasunder:-

(1).......

(ii)......

(iii) As held bY the SuPrem"-1"1:'

in the event of conflict between RERA

contained in RERA would Prevail

in the case of Bikram Chatterji (Supra)

O." "tO 
SARFAESI Act the provisions

(iv)....".... 
I

(v) RERA authority has the jurisdiction to entertain a complaint by an

aggrieved person ";;;"; 
the. Bank oI ""tt"ed 

creditor if the Bank takes

recourse to any or itre provisions "o.r,.rl.Jt 
section 13(a) of the SARFAESI

Act.

However, is it clarified that para 36(v) reproduced.hereinabove shall be

applicablei,,^"u'".*hereproceeai,'g"u"ro,.theRERAAuthorityareinitiated
by the Home,ry";"';;;roi"", trr"i,,igtrj". wl t ,t1", the Special writ Petition

are dismissed'"'

WiththeaboveobservationofHon,bleSupremeCourtoflndiaitcanbe
clearly stated ttat tt. provisions ornBne-nct;ha[ prevail over the provisions

of the =ARFAESI 
;;;;r"rer there i"-a contr"aiciion between the two Acts

and therefore, the *U*r* Authority ;"-";;; power and jurisdiction to admit

thepresentComplaintandheardthematter^"p",theprovisionsofRERAAct
and pass orders i"t'ai'g stay orders ";;* 

the provisions of the RERA Act'

lThesecondquestiontobeconsideredwhetherastayorderisactually
required or not in the present matter

considered that the RERA Act 1S a later
ln this regard it is to be

and interest of
Special Act to protect the right, title

subsequent Act and t 1S a
Limited has taken action

H Buyers AIthough the YCS Bank
the Allottee S ome

SARFAESI Act but this action of the
the provisions of section 1 3(4 of the inAS per

the right of the Complainan ts who are

Bank clearly vio,lated and hampere d
of the flat

tter flat. AIreadY registra tion
the peaceful posses s10n of the Stlbject ma

has been done in favour Com.plainants

possession of the said flat'
of the and they are 1n the peaceful

1_0



In this regard section 1l(a)B and 1l(a)(h) of thc I<l'lttA Ac1 should be taken

into consideration which provides that, -

"section 11(a). The Promoter shall -

(a) ............

(g) pay all outgoings until he transfers the ph.1'sicrrl lrossrt'ssion of the real 
]estate project to the allottee or the associations of'allotlt'r's. :ls llrt't:ase may be,

which he has collected from the allottees, for IIrt' l)ir\rrr( ni oI outgoings

(including land cost, ground rent, municipal or o1 hc't'lot'iii tit\cs. charges for

water or electricit5l, maintenance charges, includirrg rl.t()t'tgag(' lrlrttl and interest

on mortgages or other encumbrances and such otlrcr liabrlities payable to

competent authorities, banks and financial institutions. rvl.ric:h irrc rclated to the

project):

Provided that where any promoter fails to pal irll ot' arr', ol'thc outgoings

collected by him from the allottees or any liabilitr'. nrolll,.agc lorttl and interest

thereon before transferring the real estate projcct to sttc-lt rillottees, or the

association of the allottees, as the case may be, the prolnotcr slrall continue to

be liable, even after the transfer of the propert-r'. to l),r\ sr-tc'lr or,ttgoings and

penal charges, if any, to the authority or person to u'honr tlrct rtrc pa-yable and

be liable for the cost of any legal proceedings whicl'r tttat' bc tiil<cn therefor by

such authority or person;

section 11(4)(h).- after he executes an agreemcnt lcil siilr' I'lr irnv apartment,

plot or building, as the case may be, not mortgagc or'('l('irt(' rr , )rilrge on such

apartment, plot or building, as the case may be, arl<l il itrrr sLtr:h mortgage or

charge is made or created then notwithstandir-rg an\'1hing t'ontained in any

other law for the time being in force, it shall not afi'ccl tlrc riglrt atrd interest of

the allottee who has taken or agreed to take such apartlncnl. lrlot or building,
as the case may be.".

Therefore being the Promoters of this lrrojt't't. tht' ltlcal I{eal Estate

Private Limited and the Yes Bank Limited arc botlr tnrrlc'r-tlr<: obligation to

deliver the flat to the Complainants free of any chargc. inol'Lgrrrl(' ctc. as per the

provisions contained in section 11(a)(g) and t1(a)(1r1 o1' tirt' ltl'lRA Act, as

mentioned above. Both the Promoters have failcd irr thcir obiigations. The

Complainants have no fault in their part thcrciot'c the'ir ris,.l'rtftll peaceful

possession from the said flat cannot ousted by oltcraliort ol llrc SAIIF'AESI Act'

Therefore an interim order of stay should bc irrrposrtl tirrort tl.tc- Yes Bank

Limited until the disposal of this matter or until lirrtirt'r'olclct'i.,1't.lris Authority,
whichever is earlier.

This Authority has the power to issuc intcrirr or(ii't's inclr-rding stay

order in exercise of the provision contained ir-r sccttotr ii(-, ol thc RIiRA Act'

Section 36 of the RERA Act provides that,-

"section 36. Power to issue interim orders.-\\'lrt'i'r' ,lLtrrrlg an inquiry,
is satisfied that an act in contraventiorr o[ tlirs. Act. or the rulesthe Authority

11



and continues to be
and regulations made thereunder has

1S bou t to be commltted, the AuthoritY may by
committed or that such act a

such
allottee or real estate agen t from carrylng on

order restra-ln any promoter
further orders, withou t glvmg

til the concluslon of such inquiry or until
act un

deems t nece ssary
notice to such party where the Authority

Therefore, after hearing all the parties in the physical hearing today

andcarefulconsiderationtheComplaintPetitionanddocumentsannexedwith
the said petition, the Authority is pieased to give the following directions:-

a) An interim order of stay is hereby r-mPosed *",:1Tli:^j::
Respondents and their men' agents and officers from dispossesslng

theComplainantsfromthestibjectmatterflatbeingFlatNo.58'
SthFloorl[Iing-C,Block-.Ma]estica,oftheprojectnamed.Ideal
Grand',duringthependen"yoftheinstantproceedingoruntil
further order, whichever is earlier'

b) An interim oraer of stay restraining the Respondents and their

men, agents and officers from causing any disturbance and / or

obstruction u"J7ot nuisance in any manner whatsoever in

peaceful enjoyment of the said flat and facilities attached thereto

by the Complainants' during the pendency of the instant

proceeding or until further order' whichever is earlier'

c) An interim order of stay restraining the Respondents from

transferrin C arr; I or alienating and / or. selling tn" :1'l 
flat to any

third party, a"i"g the pendency of the instant proceeding or until

further order, whichever is earlier'

d) The Comptainanls are hereby directed to submit their total

submission regarding his Complaint Petition on a Notarized

Affidavit annexing therewith notary attested/sellattested of

supporting ao",*J"t" and a signed copy of the Complaint Petition

and send the Affidavit (in originar) to the Authority, serving a copy

of the same to th" *t"pot'Jent' both in hard and scan copies'

within +5 (torty-nt'e) days from the date of receipt of this order

e)

through email.
The Respondents are hereby directed to submit his Written

Response on notarized affidavit regarding the Complaint Petition

and Affidavit of the complainants, annexing therewith notary

attested supporting documents' if any' and send the Affidavit (in

original) to the Authority serving a copy of the same to the

Complainants, both in hard and scan copies' within 45 (forty-five)

days from the date of receipt of the Affidavit of the Complainants

eittte, by post or by email, whichever is earlier'

Ftx 24.Og.2O24 for further hearing and order

(BHOLAN
(TAPAS MUKHOPADHYAY)

Member
Member Au

Real
West
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